# 45 6/7/68
Memorandum 6855

Subject: Study 45 - Mutuality of Remedy

fne of the teplcs authorized in 1957 for Commisaion study is whether
the law relating to the doctrine of mutuality of raﬁbdy in suits for ape-
cifie performance shoeuld bs revised.

Attached (pink) is a letter frem a law prefesser te ths Chairmen
of the Asserbly Judiciary Committes suggesting that there is a nesd for
study of this tepic. The letter was referred by the Chairmen te the
Commission for its attenticn sinee the Commission was already autherized
to make this study.

Also, in response to our letter to the membsrs of law faculties
requesting suitable subjects for study by the Carmissien, we received
the following response from Professor James L. Blawie, University of
Sants Clara Law Scheol:

How abeut Mutuality ef Remedy in Statutes? C(Califernia fellews
an entirely antiquated pattern re negative mutuality ef remedy. (CC
3386, date 1872),

New York chucked the rule via Cardoze's epinien in Epstein v,
Gluchin, 233 N.¥. 490, 135 K.B, 861 (1922), and YTllineis did the
sames 15 or 20 years ago in s Schaefer epinion. The ruls was a mis-
take to begin with, has no support in the cases er the literature,

and we have 1t only because the rule 4is sntombed in the statutes.

See McClinteck’s hormbook, Bquity § 68; 16 Cel. L. Rev, 443,
3 Williston, Contracts, §§ 1b33, 1436, 1uko,

Some time ago, I suggested to the Hastings Law Journal that this
subject would merit lew review consideration, The most recent issue af
the Journal contains a note on the subject. T suggest that we use the
note a8 our background study and reprint it in eur pamphlet containing
our recommendation. (The note was, in fact, written with this in mind.)
A careful reading of the background study prior to the meating is desirable.
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There appears to be no reason why we could not submit a recommendation
on this subject to the 1969 Legislature since the regearch study 1s now
available. Accordingly, we have prepared the attached tentative recom-
mendation and study which, after review and approval by the Cemminsion
at the June meeting, could be distributed for comment and approved for
printing at the September meeting.

We attach two coples of the tentative recammendation. As you review
the tentative recommendation prior to the meeting, please mark your sug-
gested editorial changes on one copy and return it to the staf? go that
they can be taken into account when we reviss the waterial prior to dis-

tribution for comment.
Also attached for your convenience is a copy of Sections.372 and 373

of the Restatement of Contracts. Quite apart from the research reflected

in the study and the propositions set forth in the Restatement, the staff
has exasmined the California decisions to .determine vhether any negetive
or undesirable. results might flow from "reversing" the requirement of
mituality new stated in Section 3386. ‘There appear to be no cases in
which specific enforcement ought (as a matter of policy or common sense)
to be denied, and the existing section is either ind 'spensable or even
helpful in reaching that reesult.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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June 30, 1967

The Hon. William T. Bagley
Chairman, Judiciary Committee
Caiifornia State Asscombly
State Capitol

Sacramento, Californiec 95814

Tn the course of the meeting which you and Assemblyman Biddle had on
Mav 12 with represencatives of the Berkeiey and Davis law faculties T had
occasion to comment biicfly on a provision of Uie California Civil Code
which many members of the legal profession today regsrd as cutdated and a
barrier to sound adjudication. The provision in question is C.C. Sec. 3386,
entitled "Mutuality of Remedy" and reading as follows:

Meither party to an obligation can be
compelled specifically to perform it, unless the
other party thereto has performed, or is compellable
specifically to perform, everything to which the ™
former is entitled under the samc obligation,
either completely or nearly so, together with
full compensation for any want of entire performance.

As is pointed out in a2 good note in 28 California Law Review 492, the
doctrine of mutuality of remedy in specific performance of contracts, -
which is codified in this provision, is "iggically unsound” and its appiication
has "resulted in grotesque confusion in the American cases.” The doctrine
prescribes that a plaintiff in an action of specific performance, a though
otherwise entitled to the remedy, will be denicd specific performance if the
defendant could not have obtained it. Experience has shown that in many
cases lack of mutuality is not a good reason for denying thc remedy to the
plaintiff. For example, there is little merit in refusing specific performance
co the honest party to a contract solely for the reason that the dishonest
party to the contract canmot get it .  Furthermore, the principic often
“eads to undesirable consequences in cascs where iand is transferred or
teased in return for persona’ services to be performed. Obliigations to render
personal services are incapable, as a general rule, to be specifica . ly
enforced. But it is hard to sec why an obligation incurred by A to transfer
iand to B immediately in retwrn for B's promise to take care of A during his
old age cannot be enforced, unless a serious risk exists that the personal

gervice will not be rendered as agreed. See, for example, Moklofsky v
Moklofsky, 79 Cal.App. 2d 259(1947). Also, it should be possible in the
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majority of {fnstances to enforce a promise to grant a mining Jease to a

party who agrces to carry out certain mining .operations for a number of years,
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evon though the reciproca! duty te mine the proreriy cannot b specificatly
cnforced hocause it calls for continuous supervision by the court. Sce,
for cxample, Pimentel v. Hall-Baker Co., 32 Cal.App.2d 599(1939). Further
oxamp les of undesirable consequences of the mutweality rule are pointed out
in 28 California Law Review 500-505.

Becausce of its inherent weaknesses, the rule of mutuality has
practicaliy disintegrated in those jurisdictions in which it has not become
frozen by reason of a statutory enactment. The ‘larse majority of American
jurisdictions today accept Scc. 372 (1) of the Restatement of Conkracts,
which declares: '"The fact that the remedy of specific performance is not
available ro one party is not a sufficient reason for refusing it to the
other party". This provision £latly contradicts Sec. 3386 of the California
Civil Code.

In a fairly reccant case, the Catifernia Supreme Court has expressed
its dissatisfaction with the mutuaiity rule in its orthodox form. In

Eilis v. Mihelis, 60 Cal.2d 206(1963), the fo:ilowing statement by Justice Gibson

appears on p. 215: '"The old doctrine that mutuality of remedy must cxist
from the time a contract was entered inte has been so gualified as to be

of iittle, if any, value, and many authorities have recognized that the

only important comsideration is whethexr a court of equity which is asked

to specifically enforce a contract against the defendant is able to assurc
‘ha: he will receive the agreed performance from the plaintiff", 1In this
particular case, the court was able to avoid application of Sec. 3386 because
of a narrowly defined exception enunciated in Sec. 3388. 1In other cases,
Sec. 3386 may operate as a straitjacket upon the court’s ability to
administer the remedy of specific performance without injustice or oppression
either to the plaintiff or to the defendant.

1 believe, therefore, that Sec. 3386 should be repealed. An argument
might possibly be made in favor of replacing it by a provision identical
with, or similar to, Sec. 373 of the Rostatemen:t of Contracts, which )
provides that "specific enforcement may properly be rcfused if a substantial
part of the agreed exchange for the performance to be compelled is as yet
unperformed and its concurrent or future performance is not well secured fo
the satisfaction of the court''. The Supreme Court of California has indicated
in the Mihelis case, supra, that this principle is deemed by it the '
appropriate guideline in granting or denying specific performance in cases
where mutuality of remedy is lacking. Becausc of the flexibility of
the principle, its statucory recognition probably would not unduly tie
the hands of the courts. Yet it might be preferable to refrain from new
legislation in this field and to repeal Sec. 3386 ouctright.

Very sincerely yours,

) ﬁV ,{Z%yégdékr%*{HL"’fz/

Edéar Bodenhe imer
Professor of Law
EB: 3k



§ 372, MuruaLiTY OF REMEDY.

(1) The fact that the remedy of specific en-
forcement is not available to one party is not a suf-
ficient reason for refusing it to the other party.

(2) The fact that the remedy of specific en-
forcement is available to one party to a contract is
not in itself a sufficient reason for making the rem-
edy available to the other; but it is of weight when
it accompanies other reasons, and it may be decisive
when the adequacy of damages is difficult to deter-
miné and there is no other reason for refusing spe-
cific enforcement. '

Commeut o Subsection (1)1

. The fnw does not provide or require that the
two partics ta a contract <hail have identical remetdies
in case of reach, A plaintifl will not be refused spe-
cific perforinance merely because the contract is such
‘hat the defendant could not have obtained such a de-
eree, had the piaintiff refused to perform prior to the
present snit. It is enough that he has not refused and
that {he court s satished that the defendant is not

roing to e wrongfully denied the agreed exchange for
his performance.  Fhe substantial purpose of all at-
tempted rules vequiring mutuality of remedy is to
make sure ‘hat the defendant wili not be compelled
to perform spacifically without good security that he
will reccive specifically the agreed equivalent in ex-
change. Sufficient security often exists where there
is no mutuality of remedy; and there are cases in
which mutuality of remedy would not in itself be ade-
quate. Security in much mere effective form may be
required, as is indicated in Comment a on § 373,

B, The plaintif may already have fully per-
formed, in which case the defendant necds no remedy.
Tf the plaintifl’s return performance is already due or
will hecome due in specified portions as the defendant
proceeds with his performance, the decree in the plain-
{iff's favor will be made conditional on his rendering
the return performmance. Further, the defendant may
he required to perform ai once, even though the return
performance by the plaintiff is to become due much
later, if there is sulficient sccurity that it will be ren-
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dered when due (see Comment b on § 373). Such a
decree suiliciently protects the defendant against hav-
ing 1o give something for nothing; and it is not essen-
+ial that the plaintiff’s return performance should be
one that will be specifically compelled.

¢. A special application of the rule stated in the
present Section is found in cases where a party to a
contract assigns his rizhts to an assignee. The as-
signee can get a decree for specific performance on ex-
actly the same fterms as the assignor could; and the
fact that the other party to the contract cannot get 2
decree against the assignee is not in itself a sufficient
reason for refusing it when sought by the assignee.
The act of assigmment does not relieve the assignor
from his contractual duty; and it may in no respect
make it more probable that the agreed exchange will
not be rendered.  If the assignee alse contracts that he
will rendsr it, the other party acquires an additional
security for the performance due him (sce §§ 1306,
160). Even if the assignor repudiates his duty or be-
comes unable to perform it, the assignee may be able
to get a decree by making a tender and keeping the
tender geod.  1n any case, it must appear (2s required
by the rule stated in § 373) that the exchange actually
agreed upon has been ov will be rendered, and not a
substituted or different one. "I the contract is one that
requires personal performance by the assignor, the as-
signee can not get a decree by oflering himself as a
substitute. : '

d. lllustrations 1-7 are cases in which it is clear
that the plaintiff may be given a decree for specif-
ic performance, even though this remedy would not
have heen available to the defendant in case of breach
by the plaintiff. Other Iilustrations will be fonnd un-
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der § 373, the Scctinn stating the rule requiring secu-
rity that performance by the plaintiff wiil be rendered.

Iustrations of Subsection (1)1

1. A promises te act as B's nurse for a year;
and B promises in return to transfer specified land
to A. A fully performs as agreed; but B refuses
to convey. A can get a decree for specific per-
formance, even though at no time would 4 similar
decrec have been available to B.

2. A contracts to sell land to B for a price
payabie on conveyance. Later, B becomes bank-
rupt. The trustee for B's creditors can get a de-
cree for spectiic periormance against A, condi-
tional on full payment of the price; but A cannot
get such a decree against the trustee if the latter
elects not 1o perform the contract,

3. By iraudrlent statements A induces B to
malke a bilateral contract for the purchase of A's
land. B can get a decree for specific perform-
ance by A, even though the latter could not have
enioreed the contract by any remedy whatever
had B chosen to aveid it.  B’s ratification has
made the contract mutually enforceable.

4, A contracts to seli land to B, but is unable
togive thic agreed ttie because of a partial interest
owned by C. B caa get 2 decreg for specific per-
formaace by A, so {ar as A’s property interest
extends, with compensation for the deficiency (see
& 365), even though because of his own breach
A conlid not have oitained such a decree against
B (see § 375).

5. A coutracts to sell land to B, by written
contract signed by A butnet by B. The latter can
ret 2 decree for specific performance against A,

€80 FERCLE PERAEYET % X
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even though there is a Statute of Frauds that
wowd have prevented A from getting a like rem-
edy against B. The decree will be conditional up-
on B’s paying the price if the time for payment
fixed by the contract has arrived, otherwise upon
the giving of sufficient security (see § 373).

- 6. A contracts, in return for $100 paid by B,
to convey land for $10,000 if paid within thirty
days. B assigns to C bis right uader this option
contract. ( gives notice of acceptance and ten-
ders $10,000 within the thirty days. C can get
“specific performance, conditional on payment of
the price, even though, nrior to the notice of ac-
ceptance, A could not have compelled perform-
ance by either B or C,

7. A contracts with B, for a price to he paid
by B to transfer land to C. The beneficiary Ccan
get a decree for specific performance by A, con-
ditional on payment of the price (see § 138). It
is immaterial that A can get no such decree
againstC.

Comment on Subscction (2):

e. Bilateral contracts for the sale of land or
unique chattels for a price in money are specifically
eniorceable at the suit of the venidee, because of the
special character of the subject matter that he seeks.
This reason is not applicable in a suit brought by the

vendor to compel payment of the price; but the remedy
is nevertheless available fo Lim prior to conveyance
(see § 360). The rule stated in this Subsection is one
of the reasons for reaching this result,

/- There are certain reasnns, whaly apart from
any concept of mutnality, by which the remedy of gpe-
cifie performance is miade anavailable to onue party

651
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o a contract. Such, for example, are dilliculty of en-
torcement, interests of the pubiic, and hardship, But
- these reasons exist in varying degrecs and must be
given varying degrees of weight.  One or more of
thern may be so sireng as to be decisive against the
plaintiff; in such case, the fact ihat speczﬁc perform-
ance would be enforced in favor of the defendant and
.. the fecling that a remedy should be muiually available
wili not turn the scale in the plaintiff’s faver. On the
other hand, no suclh reason may exist in any compelling

degree and ihe '*dcqa:af'v of damages may be uncer-
tain; in such case, if it is clear that the remedy would
hiave heen available to the defendant had he been the
injured party, this fact may turn the scale in favor of

granting the remedy to the plaintiff. There is no -

doubt, Lowever, that it is not correct to say that-spe-
cific performance is available fo one party in alil cases
in which it is available to the other.

fHustrations of Subsection (2):

{Bce the IlHusirations 1-7 of Subsection (1)
for cases in which the fact that one party can get
3 decree for specific performance does not make
it dvazlabac to the cther.)

& Amaiwsa ‘mhteral contract for the sale of
Blucmcru to B for $3000. On breach by B, prior
1o conveyance, A can get 2 decree for the payment
of the full price, coz"cuncm'ﬂ on proper convey-
ance. A's vemedy @ datiages would be a judg-

ment for $5000 less the market value of the lzmzl
the conveyance of which B has prevented. Since
this remedy is of doubiful adequdcy, and since B
cotild get a decree for specific performance, the
court gives a likeremedy to A,

(-1 ¥
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§ 373, RrogummemrwNT oF Securtty  Twar Tt

Acrzep Excrmance WinL 3r RENDRRED.

Specific enforcement may properly be refused

if a substantial part of the agreed exchange for the

performance to be compelled is as yet unperformed

and its concurrent or future performance is not well
secured to the satisfaction of the court,

Comanent:

a. The purpose of the rale stated in the Section is
to make sure that the defendant is not compeiled to
reader s promised performance substantially in full
without also yeceiving substantiaily in full the per-
formarce constituting the agreed exchange. In ac-
tions for damages for a total breach, the defendant is
requived to pay money only; and the amount is always
veduced by the saving elfected to the plaintiff by his
not having to proceed with his own performance. If
the defendant is compelled to perfarm specifically, the

“plaintiff is expected to do the same; and ilere is no
saving. Itmay,indecd, be said that where it contract
provides for performarce by the defendant before the
retarn performance by the plaintiff, the defendant con-

sciously asstumes the risk of non-performance by the

plaintiff that is jnvolved in those fzcts, But after a
controversy has arisen and litigation is begun, that risk
may be cousideralily increased. There is no injustice
to the plaintiif in requiring the reduction of that risk,
as the price of getting so drasiie a reracdy. This is
made ail the more obviows by the fact that frequently
secitrity to the defondant can be afforded by the ferms
of the decree itseld, without cost (o the plaintiff beyond
his agreed periormance, ard that in cther cases the
cost of giving other securitr is comparatively little.

& If performance by ths plaindiff 3s already due,

L3



or will be dne simulfanesusly with the defendant’s per-
formance, either as a single simultaneous exchange or
as a series of continuing exchanges such that no great
risk is invalved, the decree may be made conditional on
the rendition of the agrecd performance by the plain-
tiff. If performance by the plaintifT is not to become
due until after {ull performance by the defendant or
until some time as yet undetermined, the plaintiff is
often willing that the decree shali be conditionai upon
simuitanecus performance; and even if he is not will-
ing, it may be just to reguire him to choose between-
damages as a remedy and a decree that is conditional
upon an early performance by himself, making a prop-
er discount when feazsible. In other cases, the decree
may reasonably be made conditional upon the execu-
tion of a mortgage as security for future performance,
or the giving of other collateral. In still other cases,
the plaintiff may already have so far partly performed
and so deeply invested his funds and labor, that his
own ecornomic interest constitutes an adequate security
to the defendant:; in these cases no further security
need be required by the court. In every case the court
will mold its decree in the exercise of sound judicial
discretion. ' '

Hlustrations:

1. A contracis to sell land to B, part of the
_purchase price to be paid in instaiments after the
time set jor the conveyance of the land, B may
properly be given a decree for specific perform-
ance by A, conditional on B's gxecuting a mort-
- gage or giving other satisfactory security that the
payments will be made. This'is se even though

~ the contract provided for no such security.
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Z. A contracis to transfer land to B immedi-
ately, in return for B’s promise to render per-
sonal services to A for a period of years. There
is a dispute between them causing unfriendly re-
lations; and A refuses to convey. B cannot geta

- decree for conveyance of the land, because of the
increased risk thar the personal service will not
be rendered as agreed, and because sufficient ge-
curity that it will be so rendered is lacking, Dam-

. ages are the more satisfaciory remedy.

3. In return for a promise of peisonal serv-
ite, A contracts to transfer land to B on comple-
tion of the service. After part performance by B,
A repudiates the contract. B is able and willing
to complete the service as agreed. It may be prop-
er for the court to issue an injunction against con-
veyance of the land to any third party, and an
affirmative order that A shall convey it to B upon
completion of the service, If such a decres will
tend to cause the continuance of undesirable per-

= sonal refaticns, this fact will be considered in re-
Iation to the degree of inadequacy of other rem-
edies available to B, including both damages for
the breach and restitution of the value of the serv-
ice rendered and improvements made.

4. A contracts to transier an undivided in-
terest in land and in a business conducted thereon
to B, to advance money for the promotion of the
business, and 1o make B the directing partner. In
return, B contracts to serve as such dirvecting
partner and to employ his time, skill, and experi-
ence in the management of thé business. B's
promise is of such a character that it will not be
specifically enforced (sce § 379), nor can the court
otherwise afford suflicient security to A that it
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will be performed. This is sefficient reason for
refusing to compel speeific performance by A and
ior leaving B dependent on money compensation
as a remedy for A's breach. _

5. A contracts to iransfer land to B for
$3000. Inreturn, B pays $1000 in cash and con-
tracts to pay the balance in four annual instal-
ments secured by mortgage and, at once upon
conveyance, {0 proceed to improve the laud by
erecting a brick dwelling house suitable to the
ieighborhood.  The contract provides that, up-
on B's failure to erect the dwelling as agreed,
his intercst in the land shall be forfeited and
‘title shall revert to A. 13 may properly be giv-

en a decree for specific performance of this con- -

tract, even though A might not be able to en-
foree speciiieally B's promise to build a dwelling.
The provision for forfeiture couid be specificaliy
enforced, and it affords sufficient security to A,
Even though the conveyance was not required by
the contract to be conditional, the court nught
properly decres specific performance by A, the
deed to be defeasille on condition subsequent.

6. A, a fruit growers’ co-operative associa-
tion, organized for mutual beneft under a statute
desigued to improve the cconomic conditions of
industry, coniraets with its rmembers to market
their product, each menider promisivg in return
to deal exchusively with the associntion. B, one of
tiic members, threatens a breach of his promise,
imperilhng  the success of the organization
There 15 nothing to indicete that A will fail to
market B's producl as agreed. The courd may in
its discretion enforce B's promwe by an injunc-
tion, without requiring zdditional security {rom

A _- 686
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STATE OF CALIFORNIA

CALIFORNTIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

MUTUALITY OF REMEDIES IN SUITS FOR SPECIFIC PERFORMANCE

CALIFORNIA IAW REVISION COMMISSION
School of law
Stanford Univevsity
Stanford, Californis 94305

WARNING: This tentative recommendation is being distributed so that interested
persons will be advized of the Commission's tentative conclusions and can make
their views known to the Commission. Any comments sent to the Commission will
be considered when the Commission determines what recommendation it will make
to the Californim Legislature. ‘
The Commission often substantially revises tentative recommendations as a-

result of the comments it receives. Hence, this tentative recommendation 18
not necessarily the recommendation the Commission will submit to the legislature.




NOTE

This recommendation inciudes an explanatory Comment to each
section of the recommended legislation, The Comments are written
o if the legislation were enacted, They are cast in this form
because their primary purpose is to undertake to explain the law
aa it would exist (if enacted) to those who will have ocoasion to
use it after it is in effect.




LETTER OF TRANSMITTAL

The California Law Revision Commiszsion was authorized by Resolution
Chapter 202 of the Statutes of 1957 to make & study to determine whether
the law relating to the doctrine of mutuality of remedy in suits for
specific performance should be revized.

The Commission has prepared the attached tentetive recommendation
relating to this subject. The background study, which is also attached,
wes prepared by Mr. James D. Cox in response to a suggestion from the
Commission that this subject merited law review consideration and is

reprinted from 19 Hastings Law Journal 1430 (May 1968). Only the tenta-

tive recommendation (as distinguished from the background study) is

expressive of Commission intent.



FU5
TENTATIVE RECOMMENTATION OF THE CALIFORNIA

1AW BEVISION COMMISSION
relating to
MUTUALITY OF EEMEDIES IN SUITS FOR SPECIFIC PERFORMANCE

Sections 3384-3395 of the Civil Code set forth several precepts
and practices of courts of equity respecting the specific enforcement
of contracts. Apparently,these original sections of the code seemed un-
satisfactory from the beginning and were revised in 1874, but they have
not been materially changed since that time. Unhappily, the sections
remaln one of the poorer products of the effort to codify common law
and equity principles. In certain instances, the sections are merely
inartful or inaccurate statements of established principles and have
been treated as such by the courts.t

In one Instance, however, the rigid statement of a supposed "rule"
has tended to impede the development of modern equity practice and should
be changed. As enacted in 1872, Sections 3385 and 3386 undertook %o
state both the "positive” and "negative" applicatiqns of a supposed
"mituality of remedies" rule. Under that rule, the availability of

specific performance was made to turn upon the question whether or not

l. Bee, e.g., Morrison v. land, 169 Cal. 580, 147 Pac. 259 (1915),
holding that Section 3384 ("Except as otherwise provided in this
Article, the specific performance of an obligation may be compelled.")
does not change the well-established rule that specific performance
is available only where an action for damages or other "legal"
remedy does not afford adequate relief.



the other party to the contract would have been entitled to specific
enforcement of the coubterperformance. Section 3385 stated the
"positive” application of the supposed rule by providing that,"When
elther of the parties to an obligation is entitled to a specific per-
formance thereof, . . . the other party is also entitled to it . . . ."
That section was repealed in 187h.

Section 3386 remains and states the "negative" epplication of
the rule as follows:

Neither party to an obligation can be compelled specifically
to perform it, unless the other party thereto has performed, or
is compellable specifically to perform, everything to which the
former is entitled under the same obligation, either completely
or nearly so, together with full compensation for any want of
entire performance.

This seemingly innocent statement of the mutuality requirement
differs from the "classical” formulation of the rule2 in three respects:

{1) It addresses its requirement of "mutuality” to the time that
enforcement is sought rather than to the time that the contract wae
made;

(2) It expressly excepts the case in which the plaintiff has
fully performed; and

(3) It makes allowance for the doctrine of "substantial performance”

that is more fully set forth in Section 3392.3

2. BSee, e.g., the statement of the rule in Fry, Specific Performance of
Contracts 133 (3d ed. 1858) quoted in note 2 on page 1430 of the
research study.

3. BSection 3392 provides that:
Specific performance cannot be enforced in favor of a party who
has not fully and fairly performed all the conditions precedent on
his part to the obligation of the other party, except where his failure
to perform is only partial, and either entirely immaterial, or capable
of being fully compensated, in which case specific performance may be
compelled, upon full compensation being made for the default.

-2-



Thus, for the most part, Section 3386 can be reduced to the simple
and seemingly indisputable proposition that a party compelled to perform
a contractual obligation is entitled to receive the counterperformance. -
This is the usual effect attributed to the section by the California
courts. In a recent decision, for example, the Supreme Court rejected
an asserted defense of lack of mutuality of remedies and, with respect
to Section 3386, vcubsez:"\rrs:v:l:‘l‘L

The old doctrine that mutuality of remedy must exist from the
time a contract was entered into has been so qualified as to be
of little, if any, value, and many authorities have recognlzed
that the only important consideration is whether a court of
equity which is asked to specifically enforce a contract against
the defendant is able to assure that he will receive the agreed
performance from the plaintiff. [Citatlions omlitted.] As was said
by Justice Cardozo, "If there ever was a rule that mutuality of
remedy existing, not merely at the time of the decree, but at
the time of the formetion of the contract, is a condition of
equitable relief, it has been so qualified by exceptions that,
viewed as a precept of general validity, it has ceased to be a
rule of to-day. [Citations.] What equity exacts to-day as a
condition of relief is the assurance that the decree, if rendered,
will operate without injustice or oppression either to plaintiff
or to defendant. [Citations.] Mutuality of remedy is important
in so far only as its presence is essential to the attaimment of
that end." [Citation omitted.]

Qur statutes are largely in accord with the modern view
regarding mutuality of remedy.

Nevertheless, Section 3366 does require that the party seeking
specific performance must be "compellable specifically to perform" every-
thing to which the opposing party is entitled under the contract. As the

p.

Restatement of Contracts pointe out, this is not or should not be the rule:

4., Eilis v. Mihelis, 60 Cal.2d 206, 215, 32 Cal. Rptr. 415, 420; 384 p.24
7, 12 {1963). The quotation of Cardozo is from Epstein v. Gluckin,
233 N.Y. 490, 135 N.E. 861 (1922).

5. Comment on gubsection (1) to 372, Restatement of Contracts.
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The law does not provide . or require that the two parties
to a contract shall have identical remedies in case of breach.
A plaintiff will not be refused specific performance merely be-
cause the contract is such that the defendant could not have
obtained such a decree, had the plaintiff refused to perfomm
prior to the present suit. It is enough that he has not refused
and that the court is satisfied that the defendant is not going
to be wrongfully denied the agreed exchange for his performance.,
The substantial purpose of all attempted rules requiring matuality
of remedy is to make sure that the defendant will not be compelled
to perform specifically without good security that he will receive
specifically the agreed equivalent in exchange. Sufficient securi-
ty often exists where there is no mutuality of remedy; and there
are cases in which mutuality of remedy would not in itself be
adequate.

The Restatement gives numerous examples in which mituality of the remedy
of specific performance does not exist, but in which that remedy should
be granted or should be denied for reasons other than any lack of mutu-
ality.6

The California courts have been inventive in creating "exceptions"

to the rule seemingly stated by Section 3386 and would now grant specific

enforcement in most, but not all, of the situations mentioned in the

Restatement.T On occasion, however, injustice or unduly awkward results

are obtained simply because of the existence of Section 3386, In a

6. BSee the illustrations to §§ 372 and 373.

T. See, e.g., Miller v. Dyer, 20 Cal.2d 526, 127 P.2d 901 (1942); Magee
v. Magee, 174 Cal. 276, 162 Pac. 1023 {1917); Celanchini v. Brans
stetter, 84 Cal. 249, 24 Pac. 149 (1890); Vassault v. Edwards, 43
Cal. 458 (1872). various exceptions to the rule in Californis are
noted in the research study, infra, at 1433 (where plaintiff has
substantially performed), 1434 {where performance by plaintiff was
lmpossible at time contract was executed but is possible at time of
suit), 1435 (where defendant cannot compel specific performance be-
cause of his own fault), 1435 {where plaintiff is seeking to exer-
cise an option granted by defendant}, 1436 (where plaintiff has not
complied with the statute of frauds but has substantially performed,
has partly performed, has offered to perform, or has brought action
to compel performance).



leading California case, for example, a poultrymen's cooperative
corporation was formed for the mutual benefit of the producers in
improving economic conditions in the industry. The cooperative entered
into contracts with each of its members to market their product, each
member promising in return to deal exclusively with the cooperative.

The defendant breached the agreement, thereby imperiling the success
of the cooperative, even though there was nothing to indicate that the
cooperative had failed or been unsuccessful in marketing the defendant's
product. The appellate court reversed a judgment enjoining the defend-
ant from selling his product to other persoms. Under the court's view,
the performance of the cooperative {to market the defendant's product)
could not be specifically enforced and therefore the mutuality required

by Section 3386 could not be attained. The Restatement of Contracts

includes an illustration apparently intended to "reverse" the result
of this specific case and points out that specific enforcement might
have been granted without requiring any "security” from the cooperative

other than that which inhered in the circumstancesz of the case.9

8. Poultry Producers etc., Inc. v. Barlow, 189 Cal. 278, 208 Pac. 93
(1922).

9. BSee the sixth illustration to § 373. The result of the Parlow
decision as to cooperative marketing contracts was promptly changed
by amendment of Section 3423 in 1925 to provide that breach of such
contracts may be enjolned. OSee Colma Vegetable Aszs'n v. Bonettl,
91 Cal. App. 103, 267 Pac. 172 (1928).
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In another leading California case}o the defendant agreed to grant

a right of way over his land. In return, the plaintiff promised to
construct and operate an electric railroad between Los Angeles and
Pasadena. After the plaintiff had built and was operating its line
from those cities to both boundaries of the land in question, the
defendant refused to permit any construction over the land. In uphold-
ing the denial of a decree of specific performance, the Supreme Court
sald, "neither the refusal of the defendants to permit construction
over their lands, nor the willingness of the plaintiff to do so have
any bearing in the application of the equitable principle that where
there is no mutuality of remedy there can be no decree for specific
performance."llln reference to Section 3386, the court expressed its

view that, "if it appears that the right to this remedy is not recip-
12

1t
.

rocal, it is not availlable to either party . . .
Additional examples of the odd or undesirable consequences of the
mtuality rule are pointed out in the research study, infra, at 1437-1440

and in the Comment in 28 Caslifornia Iaw Review 492, 500-505 (1940).

10. Pacific Electric Railway Co. v. Campbell-Johnston, 153 Cal. 106,
ok pac. 623 {1908).

11. Id. at 116, 94 Pac. at 627,

12. Id. at 112, 94 Pac. at 626.

wBm
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In contrast to the unfortunate results reached under Section 3386,
there appear to be no cases in which specific enforcement should be
denied and iIn which denial must be placed upon the lack of mutuality of
remedies. For example, in the most common type of case in which Sec-
tion 3386 is invoked, the plaintiff has agreed to render personal ser-
vices in return for real estate or some interest therein. If he has
completed, or substantially completed, performance of the services, he

13

is granted specific performance. If he has not, specific performance

is denied even though he is willing to complete performsnce of the
services and has been prevented from doing so by the defendant.lh
However, the decision as to whether specific performance should be
granted in such a case should be made on the basis of the reasons,
wholly apart from any concept of mutuality, by which the remedy of
specific performance is made available or unavailable to one party to
a contract. Such reasons include the difficulty of enforcement and the
unsatisfactory character of personal services rendered to an unwilling
defendant. Although these reasons will most often be decilsive against
the plaintiff, cases may arise where specific performsnce would be

appropriate under general equitable principles.l5

13. BSee, e.g., Henderson v. Fisher, 236 Cal. app.2d, 468, 46 ¢sl. Rptr. 173
(1965); Mutz v. Wallace, 214 Cal. App.2@ 100, 29 Cal. Rptr. 170 (1963).

14, GSee, e.g., Wakeham v. Barber, 82 Cal. 46, 22 pPac. 1131 (1889).
See also Moklofsky v. Moklofsky, 79 Cal. App.2d 259, 179 P.2d 628
{1947 ){where the trial court had decreed a conveyance if the promised
services were performed), criticized in 4 Witkin, Summary of California
Iaw, Equity § 36 (1960).

15. Compare Illustrations 2 and 3 to Section 373, Restatement of
Contracts




The mutuality of remedies rule has heen severely criticized by
all modern writers on equity practice.l6 Moreover, the rule has been
rejected or substantially mcodified in most American jurisdietions.

Sections 372 and 373 of the Restatement of Contracts repudiate

the mutuality of remedies rule and substitute the rule that specific
performance may be refused if there is insufficlent "security"” that
the defendant will receive the performance promlsed to h:i.m.l7 This
security may be provided by the plaintiff's past conduet, by his
economic interest in performing, or by granting a conditional decree

or requiring the plaintiff to give security for hls performence. The

Restatement's reguirement accomplishes the only reasonable object of

the mutuality of remedy rule; it assures the defendant against heing
forced to perform without recelving the agreed counterperformance from

the plaintiff.

16. These criticisms are summarized and illustrated in Note, 19 Hastings
L. J. 1430 (1968), reprinted with permission beginning on p. 1430
infra; Comment, 28 Cal. L. Rev. 492 (1940).

17. Sections 372 and 373 state:

372. (1) The fact that the remedy of specific enforce-
ment is not available to one party 1s not a sufficient reason

for refusing it to the other party.
* * * * %

373. ©Specific enforcement may properly be refused if a
substantial part of the agreed exchange for the performance
to be compelled is &s yet unperformed and its coucurrent or
future performancd is not well secured to the satisfaction of
the court.



On the whole, the results of the California decisions may not be
far out of line with the modern view as to mutuality of remedies. But,
often the proper result has been reached only with difficulty and has
seemed inconsistent with a literal reading of Section 3386. The Commis-
sion therefore recommends that the substance of the Restatement rules
be substituted for the mutuality of remedies doctrine presently codified
in Section 3386. In addition to eliminating an anachronism from the
Civil Code, the substitution would coincide with and implement the
California Supreme Court's view that,"the only important consideration
is whether a court of equity which is asked to specifically enforce a
contract against the defendant is able to assure that he will receive

the agreed performance from the plaintiff.lB

18. See Ellis v. Mihells, supra, note k.



ment

The Commission's recammendation would be effectuated by the enact-

of the following measure:

An act to amend Section 3386 of the Civil Code, relating to the

gpecific performance of . contracts.

The people of the State of California do enact as follows:

Section 1. Section 3386 of the Civil Code is amended to read:

3386. Heéther-party—te-an-ébligatien-ean-be-eemgelled-spe-
eifieally—te-perferm—it;-unless-the-ethgr-party~therete-has—perg
£esmed;-er-is—eempellable-speeifieally-teuperferm;~everything—te
whieh—the-fermer-is—entitled~uﬁder-the-same—ebliga%ieng-either
eemp;eteiy-ar—neaéLy-se;—tegether-with-fuli-eempensatien—fer-any

want-of-entire-pevformances If specific performance would other-

wise be an appropriate remedy, such performance may be compelled

whether or not the agreed countterperformance is or would have been

specifically enforced. However, specific performance may be refused

if the agreed counterperformance has not been substantially per-

formed and its concurrent or future performance is not assured and

cannot be secured to the satisfaction of the court.

Comment. Section 3386 is amended to eliminate the requirement that,

in order to obtain specific enforcement of a contract, the plaintiff be

"compellable specifically to perform, everything to which the [defendant]

1s entitled under the same obligation." The amendment substitutes the

rules of the Restatement of Contracts that (1) specific enforcement

should not be denied in an appropriaste case solely because of a lack of

-10-



"mutuality of remedies” and (2) that such enforcement may be denied if
the defendant's receipt of the counterperformance is not assured and
cannot be secured to the satisfaction of the court. The first sentence
of the section as amended is based on subdivision (1) of Section 372

of the Restatement of Contracts, and the second sentence is based on

Section 373 of that Restatement. With respect to the second sentence,
the assurance or security that the defendant will recelve the counter-
performance may be provided by the plaintiff's past ccnduct, by his
gconomic interest in performing, or by granting a conditional decree
or requiring the plaintiff to give security for his performance. For
further pertinent discussion, see the comments and illustrations to
Sections 372 and 373 of the Restatement.

The second sentence of the section as amended achieves the only
reasongble object of the "mutuality of remedies" rule formerly stated
by the section and developed in the case law: it assures the defen-
dant that he will not be forced to perform without receiving the agreed

equivalent from the plaintiff. See Ellis v. Mihelis, 60 Cal.2d 206,

215, 32 Cal. Rptr. 415, 420, 384 P.24 7, 12 (1963) ("[Tlhe only impor-
tant consideration is whether a court of equity which is asked to
specifically enforce a contract against the defendant is able to as-
sure that he will receive the agreed performance from the plaintiff.”).

See also Recommendation and Study Relating to Mutuality of Remedy in

Suits for Specific Performance, 9 Cal. L. Revision Comm'n Reports 000

(1969); 4 Witkin, Summary of California Law, 2818-2821 {7th ed. 1960).
Deletion from the section of the former langusge concerning partial
performance "together with full compensation for any want of entire

performance” makes no substantive change in existing law. The require-

-11-




ment that the plaintiff have substantially performed all conditions
precedent, the dispensation for insubstantial failure to perform, and

the requirement of compensation for partial default are all more fully

covered by Section 3352.

-12-



Hote from 19 Hastings Law Journal 1430 (May 1968)

MUTUALITY OF BEMEDY IN CALIFORNIA UNDER
CIVIL CODE SECTION 3335

California Civil Code section 3386 provides that:

Keither pariy to an obligation can be compelled specifically to per-

form i, unless the ather parly therete has performed, or is com-

pellable specifically to pericrm, evervihing to which the former is

entilled under the same obligation, either completely or nearly so,

together with full compensation for any want of entire performance,
This statute codifies the doctrine of negative mutuality’ developed by
the English text writer, Lord Justice Fry, after his analysis of the
English chancery cases? Almost since its inception, Fry's doctrine
has been severely criticized.® The purpose of this note is not to add
one more voice criticizing Fry’s doectrine of mutuality of remedy;
rather, it is to diseuss the situations where California Civil Code sec-
tion 3386 has been in issue and to review critically the results
achieved in each sitnation. It is anticipated that by doing so, a
recommendation can be made en whether the law should be retained,
meodified or rejected.

 Acceplance and Criticisra of Fry's Docirine

According to one writer, there never was the slightest reason for
the doctrine of mutuality -of remedy.s Yet it had a plausible sound
and thgrefore was readily adopted by the American couris.® Until
1900, the courts, almost without exception, applied the doctrine®

1 The dectrine of mutuality of performuance has both a positive and a
negalive aspect. In its pesitive aspect, muiuality requires that the plaintiff
should be granted specific performsnce if the deiendant would have been
granted specific performance. In the negative aspeet is embodied the prin-
ciple that {he plaintiff should be denied specific perfermance if the defendant
could not have obtained il agsinst the plaintiff, Civil Code section 3286 con-
cerns the nogative aspeet of the muluality rule. Therefore, all references
made in this note o the decirine of mutuality of remedy refer to negative
mutuality, not to posilive mutuality.

"% Fry stated his doctrine as follows: “A cantract to be specifically en-
foreed by the court, must be mwutual-thal is fo say, such that it might, at
the tiree it waos enlered info, have been enforced by either of the parties
against the other of fhem. Whenever, therefors, whether from personal
incapaciiy, the nature of the contruct, or any other cause, the contract is inca-
pable of bring enforced against one party, that party is equally incapable of
enforeing it aguinst the other, though its execution in the latter way might in
itself be frec from the difficulty, stiending its execution in fhe former.”* E.
Fry, Srectric PErrorMANCE OF Contracts 133 (3d ed. 1858).

& Ames, Mutuality In Specific Parformence, 3 Covum. L. Rev. 1 (1903);
Durlee, Mutunlity In Specific Performance, 20 Micw. L. Rev. 289 (1921);
Stone, The “Mutuality” Rule In New York, 16 Convar L. Rev. 443 {1916).

+ W, Warsw, A Taeatise Or Egulty 343 (1520},

5 Id.

€ See generally Lewis, Specific Perforinance of Controcis—Defense of
Lack of Mutunlity (pts. 1-6), 48 Ara. L. Rxo. 270, 383, 44%, 507 (1901); 50 id.
at 251, 329 (1902); Lewis, Specific Performance of Contracts Perfeciing Title
After Suit Has Begun, 50 Are. L. Res. 523 (1802); Lewis, The Present Status

114307
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‘Thus a party who sought specific enforcement of a contract and whose
remetly at law was inadeguate (thereby satisfying the preliminary
requirerment which brought himn within equitable cognizance) was
required 1o show that the situstion for which he sought relief met
the reguirement of mutuality of remedy.” If he could not, he was
Jeft to his remedy at low, which by definition was inadeguaie?
However, as fact gituations arose where a sirici application of
the rule would precipitaie harsh and ineguitable decisions, the courts
refused to follow the doctfrine in certain cases. Many exceptions
{o the rule thus were develaoped.® The rule also hzecame the subject
of vigorous attacks by scholars.?® Langdell referred to the doctrine
as being “obscure in prineiple and extent.”? Lewis made an elabor-
ate review of the cases and concluded that in all of them the appli-
cation'of the doctrine had resulted in a manifest denial of justice.??
Ames, who rejected the rule of mutualily of remedy as being in-
accurate and misleading?® suggested a rule of mutualify of perform-
ance which he stated as follows:
Equity will not compel specific performance by a defendant if, after
performance, the commeon law remedy of damages would be his sole
security for the perfermance of the plaintiff's side of the contract.’4
- Durfee joined the others and advocated that the courts should not
be concerned with absolute mutuality, but should allow the doctrine
to be gne of the faclors to be considered in balancing the eguities
between the parties)® This theory was also advanced by Walsh®
Today the doetrine survives in varying degrees across the United
States, The majerity of jurisdietions hold that it is fundamental
that before specific performance will be granted mutuality of remedy
must exist’™ However, numerous courts have preferred Durfee’s

of the Defense of Want of Mutuality in Specific Perfuormance, 51 A L. Res,
5561 (1803). }

7 H, MeCriwrocs, Hanoooow oF Equity 183 (24 ed. 1943),

8 J. PonigroyY, A TREATISE ON THE SPECIFIC PERFORMANCE 0F CONTRACTS,
§ B (3d ed. 19286).

® Ames, supra note 3 {listed eight exceptions); G. CrLary, Equity §§
175-80 (84 ed. 1024) {described ten distinet exceptions); J. Pomsroy, supra
note & £3% 167-73 {listed three excepiions). However, Walsh maintains that
the so-called exceptions to the rule of mutuality ave in no sense exceptions,
but demonstrate that the rule as izid down by Fry “is unsound in princinle
and conirary to aclual law, Together these so called ‘exceptions’ cover the
feld" W. WaLsy, supra note 4, at 345,

10 Ames, suprg note 3: Durles, supra nois 3.

1 Langdell, Equity, Specific Performance, Mutuality of Remedy, 1 Haev.
L. Rev. 104 (1887}, .

12 Artieles by Lewis, supra note 8.

13 Ames, supra node 3, at 8.

14 Id. at 2-3,

13 Prarfee, stprg note 3, at 312-14.

18 W, Warsy, supra note 4, at 354 )

1T Pierce v, Waison, 252 Ala. 15, 39 So. 2d 220 (1949); Graham Counly
Elec. Cooperative v. Town of Safford, 85 Arxiz. 174, 388 P.2d 169 (1963);
Duclos v. Turner, 204 Ark, 1600, 186 SW.2d 251 (1942); Howard Cole & Co.
v. Willizms, 167 Fla. 851, 27 So, 2d 352 (19848); Pierce v. Nush, 2i0 Ga. 713, 82
SE.23 649 (1854): Schuliz v. Campbell, 147 Mont. 417, 413 P.2d §70 (1986);
Electrenie Dev. Co, v. Robson, 148 Neb, 526, 28 NwW.ad 130 (1947); Enox v,
Allard, 90 NJFL 157, 5 A.2d 716 (1939); Sarckohan v. Fair Lawn Memorial
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theory that muivality is merely a discretionary tool to be used in
balancing the equities.®® In an increasing nwmnber of jurisdictions
the doctrine of mutuslity has been expressiy repudiated.!® Where
this is so, speeific performance will be granted whenever the decree
will operate to give both partics ihe benefits of the contract.

Although there is a split of authority, it can be said that a
substantial number of jurisdiclions concur with California in holding
that mutuality of remedy iz essential to the successful maintenance
of a suit for specific performsnce? However, it does not follow
ihat a rule is sound mercly because it is adhered te in a substantial
number of jurisdictions. Such a determination depends upon an
analysis of the results achieved when the rule is applied. If the rule
does net operate unreasonably to deprive the plaintiff of his bar-
gained-for performance, but does operate to gusrantee that the de-
fendant shall not later be harmed by granting specific performance
against him, the rule should be retained. If this is not the result, it
should be rejected or modified. .

Two queslions are relevant in an analysis of California’s appli-
cation of Civil Code section 3386: In what factual situations has
Civil Code scetion 3386 been an issuc? What have been the accom-
parying resulis?

Where the Plainiifi{ Has Suhstantially Performed

A*major exception o the docirine of mutuality of remedy that
applies io all factual siluations is provided in Civil Code scetion 3392
This statute provides as follows:

Bperific performance cannot be enforeed in faver of a party who has

not fully and fairly performed all the conditions precedent on his part

to the ohligation of the other party, except where his failure to per-

form iz only partial, aud cither enlirely immaterial, or capable of

being fully compeusated, In which case specific performance may be

Hosp., Inc., 88 N.I. Super. 127, 190 A2 52 (Super. Ct. 1864); Zundel v.
Farners Grain Co, 78 N.W.22 42 (N.D. 1856); Thompson v Giddings, 276
P.2d 228 (Okla. 1954); Erkess v. Kisenthal, 554 Pa. 161, 47 A.24 154 {1946} ;
Cary v. O, 35 Tenn, App. 585, 277 S.W.2d 419 (1954); Burr v. Greenland,
358 8.'W.2d 3V (Tex. Civ. App. 1562); Genola Fown v. Santagnin City, 96
Utah 88, 80 P.2d 230 {(1938); Pair v. Rool, 195 Va. 196, 77 S.E.2d 395 (1943);
- Me(Hnnis v, Enslow, 140 W. Va. 99, 82 $£.2d 437 {1954 Beaity v. Chicago
E. & ORE, 43 Wyo, 22, 52 P.2d £04 €1055), :

13 Zelliken v. Lynch, B0 Kan. 746, 104 P, 563 {1000); Peterson v. Johnson
Nut Co., 204 Minn, 304, 283 N.W. 561 (1989); Epstcin v. Gluelkin, 233 N.Y. 490,
283 N).W. 861 (1922); Ward v. Bickersiaif, 79 Ohic App. 362, 73 N.E2d 877
(1946).

18 Chrysler Motors Corp. v. Tom Livizos Real Estate, Ine, 210 A.2d 290
{Del. Ch, 1365} ; Gould v. Stelter; 14 11, 2d 376, 152 N.X.2d 889 (1958) ; Urbain
v. Spealk, 258 lowa 584, 139 N.W.2d 311 (1968); Messina v. Moeller, 214 Md.
110, 133 A.2d 75 (1557); Morad v. Silva, 331 Mass, 94, 117 NE2d 290 (1954);
Reinink v. Van Loozencord, 370 Mich. 121, 121 N.W.2d 688 {1963); Cocley v.
Stevens, 240 Miass, 581, 128 So. 24 134 (2061); Beets v, Tyler, 290 8.W.2d 76
(Mo. 1952); ¥arman v. Tanner Molor Tours, Lid, 79 Nev. 4, 377 P.2d 622
(1963); Vanzandt v, Heilman, 54 N.M. 57, 214 P.2d 864 {1950} ; Paullus v.
Yarbrough, 219 Ore, 811, 347 P23 620 (1839); First Nai'l Bank v. Laperle, 117
Vi 144, 86 A2d 635 (1952). .o

20 Cases cited note 17 supra.




May 1968] - MIPTUALITY OF REMEDY 1433

compelled, upon full cempensation being made for the default.

Thus, where the plaintiff has subsfauntially performed, the doectrine
of mutuality will not be invoked to deny him specific performance™
It has been held that when the plaintiff agrees {o pave a street® or
to render professional services®® in exchange for ar interest in land,
he may obtain a decree of specific performance under this statute,
so long as he has substantially performed,

In many cuases, the courts have reached the same result without
relying upon Civil Code section 33923 The courts have held that
where the plaintiff has substantially performed personal services and
the only impediment {o full performance is impossibility due to the
forces of nature™ or due to the defendant’s breach,”® the doctrine
of mutuality of remedy docs not apply. The reasoning here is that,
although the contract could not have been spoecifically enforced when
it was exccuted, it could be so enforeod if it were fully performed by
the plaintiff. Since hiz performance was prevented by something
beyond the plaintiff's control, it must be considered to have been
sufficiently performed, within the meaning of Civil Code section 3386
..M A close reading of Civil Code section 3388 justifies this
result; the section does not require full performanee in all instances,
provided there is nearly full performance and “full compensation
for want of entire performance ... " '

Both the statutory exception and the court-made exception are
reasonable. In such situations, the defendant has received substan-
tially all the benefits of his bargain, and should the plaintiff later
fail 1o perform the remainder of the contract, it is guile likely that
damages could aderuately compensate the defendant for the small
measure of performance he did not receive. Even if the defendant’s
remedy were not entively adequate, it is nol nearly so inadequate as
that of the plaintiff. Since the plaintiff has received none of the
unique benefits of the coniract, any demages he would receive in
an action at law would be inadequate. The defendant has received
substantially all the benefits for which he coniracted, making his
remedy at law only slipghtly inadequate. Also, the past conduct of the
plaintiff indicates his good faith, since he has substantially performed
his part of the bargain. Although his past good faith does not guar-
antee that he will continue to perform, it does appear extremely
unlikely that he would breach the contract after the jurisdiction
of the court iz removed. For these reasons it seems apparent that
the defendant will suffer no Injustice by the court enforcing the con-
tract against him, and spceific performance is properly granted in
such cases.

As was previously mentioned, substantial performance is a major
exception to the doctrine of mutualily of remedy, Therefore, the

21 Butterfield v. Gentles, 9 Cal. 2d 275, 70 P.2d 613 (1837).
w2 Id. : i
#2 Howard v. Throckmorton, 43 Cel. 482 (1874). '
2 Tharper v. Meves, 119 Cal. 35, 50 P. 1083 {1887}; Nevada Bank wv.
Steinmitz, 64 Cal 301, 30 P. 070 {1882); Stone v. Burlke, 110 Cal, App. 2d 748,

- 244 P24 81 (1852},

25 Furtinata v, Butierfield, 14 Cal. App. 25 110 P. 862 (1910},
2 Ambrose v. Alioto, 65 Cal. App. 24 382, 150 P.2d 502 (1944).
27 Id, at 370, 1650 P.2d at 505,
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following discussien is predicated upon the assumption that there has
not been substantial performance. : ‘

Where the Performance on the Part of the Plainiiff Xs Impossible

A reguest for specific performance has been denied where the
action of a third party has made the plaintiff’s performance impos-
sible.®® Tn such & case, the equities ave with the defendant, since to
require him fo perform would leave no hope that he would receive
his bargained-for counter performance. Specific performance is like-
wise denied where the plaintilf’s performance requires action by third
persons.®® Mere too it is correct to deny this extraordinary relief,
since the defendint would have but a bare hope that the counter
performance would be received. Eguity tries to aveid such situations
and the application of Civil Code section 3386 achieves this just result,
beff:a.use ét requires that the plaintiff's performance be specifically
enforceable.

Where the Performance by the Plainiiff Was Impossible at the Time
the Coniract Was Executed but Is Possible at the Time of Suit

In* California® and most other states’! the appropriate time
for defermining whether a contract lacks mutuality of remedy is
at the time iis enforcement is sought and not the time of its exe-
cution. It follows that if the plaintiff can perform at the time he
filed the action, the fact that his performance was impossible when
the contract was made should not bar his action for specific perforin-
ance. This has been the result in the cases that have dezalt with the
probiem 3 '

In some of these cases, the defendant knew when the contract
was executed that the plaintiff counld not then perform® The courts
indicated that because of this knowledge on the part of the defendant
they would make an exception to the docirine of muiuality of remedy,
apparently on the thecry that it was a risk assumed by the de-
fendant® While the result is correct, ihis theory is unsound

2; By-Products Fuct Mach. Co. v, Dawson, 110 Cpl. Apn. 214, 294 P, 19
(19307,

2¢ Boys Town U.SA, Inc v. The Werld Chureh, 221 Cal. App. 2d 468, 34
Cal. Epir. 485 {1863); Sesma v. Ellis, 38 Cal. App. 24 138, 100 P.2d 516 (1940).

30 Jones v, Clark, 19 Cal. 24 156, 119 P.2d 731 (1941); Thurber v. Meves,
119 Cal. 35, 50 P. 1083 (1897); Hende-son v. Fisher, 336 Cal App. 2d 468, 48
Cal. Bpir. 173 {1965} ; Stone v. Burke, 110 Cal App, 2d 748, 24£ P.2d §1 (1852});
Van Fossen v. Yager, 85 Cal, App. 2d §81, 151 P.2d 14 (1844).

41 E.g., Pierce v. Watson, 252 Als, 15, 30 So. 2¢ 220 {1549); Hoeward Cole
& Co. v. William:s, 157 Fla, 801, 27 So. 24 352 (1948} ; Gould v. Stelter, 14 TiL
2d 376, 152 N.E.2d 8469 (1953); Safeway Systems, Ime, v. Manuel Bros, Inc,
228 A 24 851, (B.L 1267); First Natl Bank v. Laperle, 117 Vi 144, 86 A.24 635
{1952%, .

82 Dore v. Southern Pae Co., 163 Cal 182, 124 P. 817 (1612); Wolff v.
Cloyne, 158 Cal 746, 106 P. 104 {1909); Wolleson v. Coburn, 63 Cal. App. 315,
218 P. 479 {1823). See alzo G. Cravw, suprg note 9, § 178,

35 Dore v, Sceuthern Pae. Co, 163 Call 182, 124 P. 817 (1912); Wolleson
v. Cohurn, 63 Cal. App. 314, 218 P, 47¢ (15823},

B Wolleson v. Coburn, 63 Cul, Aps. 315 218 P, €79 (1523).
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Civil Code section 3388 contains no excepiion for a defendant who had
¥nowledge that the plaintifl’s performance was impossible when the
contract was {crmed. Instead, all the statute requires is that it
be possible 1o assurc the plaintifl’s performance by a decree of specific
performaance. By judicial interpretation, the assurance must be at
the time of suit.®™ Therefore, what occurred before the filing of the
suit is of no consequence. The result is & desirable one, since each
party is assured of rezeiving the performance for which he contracted.

Where the Defendant Cannot Compel Specific Performance Because
of His Own Faull ‘

It is well established that the doeetrine of mutuality of remedy
does not apply where specific performance is unavailable to the de-
fendant due to his own fault.$® This was the law in California* until
the much criticized® case of Linehan v. Devincense®® In that case,
the court denied a vendee specific performance because his vendor
could not have specifically enforced the contract, due to a defect
in his title. The court allowed the defendant “io plead his own
fanlt as a reason for refusing to enforce the contract as far as it
may yet be performed.”¢

Fortunately, the case was overruled by Miller v. Dyer ! where
a buyer soughti specific performance and abatement of a contract to
sell jand against his seller who had an imperfect title. The seller
contended that since he could not have forced the defective title
upon an mnwilling buyer, mutuality of remedy was lacking and spe-
cific performance must be denied. The court, in granting specific
performance and abatement, teld that what was said in Linehan v,
Devincense “was rot necessary to the decision of the case™* and was
“without suppart of the authorities”™® Thus, this well-established
exception to the docirine of mutuality was returned to California.

Where the Plaintiff Is Seeking To Exercise an Option Granted
by the Defendant

A universally recognized exception to the doctrine of routuality
is the conditional or option contract.™ The California courts hold that
if the party to whom the offer is made accepls within the alloticd
time, tﬁere is 2 mulual contraet whick he may then enforce, although
he himself could not have been procceded against for speeific per-

33 Cascs eited pote 30 supro.

38 (3. CLakk, supra note 8 § 179 7. Pomuroy, supve note 8 § 424

37 Smiddy v. Grafton, 163 Cal, 18, 124 P. 433 (1912); Farnum v. Clarks,
148 Cal. 610, 54 P. 166 (1806); Easton v. Mrnigomery, 80 Cal. 307, 27 P, 280
{1891).

58 E.g., Comment, Specific Performance of Contracts for the Sale ¢f Lend
with Abgtement of Purchase Price for Defects and Deficiencies in the Ven-
dor's Title, 16 Carte, L, Rrv. 541, 543 (1928}, ' -

30 370 Clal. 307, 145 P. 584 (1005),

40 Comment, supro.nofe 38

41 9p Cal. 2d 526, 127 P.24 901 (1043),

42 ¥d. at 530, 127 P.2d at 503,

43 Id.

14 G, CrLany, supre note 9, § 178; J, PomEenoy, sitpra note 8, at 169,

|
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formance prior {o his acceplance*® Invariably it is a coniract of sale
of Jand or unique chatteis. I the offeree’s consideratiion is the pay-
ment of money and/or the giving of security, the performance of
which can be enforced in equily, the court will grant the offeree spe-
cific performance#® However, the courts will refuse specifie perform-
ance if the oflerce’s consideration is to render personal services.® In
either situation, the fact thai the contract grew oui of an option agree-
ment is of no importance, for it is the rights and duties ofp the parties
under the resulting contract that delermine whether either party may
obtain its specific performance. Therefore, oplion contracts, although
stated to be an exception {o the doctrine of muiuality, appear to
be an exception without legal significance.’®

Whete the Plaintifs ia: Not Complied with the Statute of Frauds

Mutuality of remedy will be found where a contract within the
Statute of Frauds is oral or is written but unsigned by the plaintiff,
it the plaintiff has substantially performed,?® has partially performed,™
has offered ifo perform,® or has brought an action te compel
performance.® In each of these situations the exception is justified,
since the defendani is assured that the plainliff will not resort to
the defense of the Statute of Frauds, but will perform. It then seems
probable that the plaintiff will fulfill his oblgatiens under the con-
tract because he has manifested his intenlion to perform by bringing
suit and because he has partially performed, substantially performed,
or offered to perform.f® With the plaintiff’s performance thus as-
sured, the courts may reasonably take the position that mutuality
exists. Obviously, none of the above exceptions to the docirine of
mutnality apply where the party signing the contract has withdrawn
therefrom before the tender of performance or commencement of the
suit by the party who did not comply with the Statute of Frauds, be-
cause there does not then exist the degree of performance reguired to
give tise to the exceptionsb*

40 Schmidt v. Beckelman, 187 Cal. App. 24. 462, % Cal. Bptr. 736 {1960);
Caraz v. Parker, 148 Cal. App, 2d 621, 309 P.2d 104 (1857} ; Jonas v. Leland,
%7 Cal App. 24 776, 176 P.2a 764 (1847). .

16 See Caras v, Parker, 149 Cal. App. 24 621, 569 .24 104 (1957).

47 See Archer v. Miiler, 73 Cal. App. 678, 233 P, 92 (1925).

48 See MNote, 13 Covuma. T.. Rev, 737, 738 (1913},

1% Jonas v. Clavk, 19 Cal, 2d 155, 119 P.2d %31 (1941); Van Fossen v.
Yager, 66 Cal. App. 2d 591, 151 P.2d 14 (1044).

0 Copple v, Algelilnger, 167 Call 706, 140 P, 1073 {1914}, Boehle v, Bea-
son, 160 Cal. Apn. 24 696, 316 P26 650 11987); Gibbs v. Mendoza, 103 Cal
App. 183, Zr4 P. 750 (1930). )

53 Bird v. Pottey, 146 Cal. 236, 7¢ P. 990 (1605); Sayward v. Houghton,
119 Cal. 348, 51 P. 853 (1897); Vassaull v. Bdwards, 43 Cal. 458 (1872),

5 Ellis v, Mihelis, 60 Cal. 3d 208, 3% Cal Rpir. 415, 384 P.2d T (1953);
King v. Slanley, 42 Cal 24 584, 187 P.2d 321 (1848); Copple v. Algeltinger,
167 Cal. 708, M40 P. 1893 (1814); Harper v. Goldschmidt, 158 Cal. 245, 104 P,
451 (18093,

25 Austin, Mutuality of Remoedy e Oldo: A Journey From Abstraction io
FPoarticularism, 28 Cstio Sv. T.J. 629, 643 (1967).

34 Nason v. Lingle, 343 Cal, 363, 77 P. 71 (1904); Hay v. Mason, 141 Cal
722, 18 P, 300 {1904); Seymour v, Shacfler, 82 Cal. App. 24 823, 187 P24 9%
(1947},
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Where the Plaintiff Has the Qption To Tevminate the Contract
al Will or Upon Short Nolice

Based on the equitable doctrine that eguity will not do a vain
thing, equity will not grant a decrec of specific performance which
could later be rnade nugatory by action of the parties™ Thus, i
the defendant has the option to terminate the contract at will or
with notice, a decree of specific performance will not be granted.5®
This is quite rational so far as it pertains to the defendant’s right
to terminate. But “[plartly from confusion with this principle,
partly for alleged lack of muiunality, specific perfermance has been
refused in & number of cases because the plaintiff had a power
given him, under the contract to terminate it after a certain time
77 This result has been severely criticized® Nevertheless, the
California cases have uniformly held that a contract giving such a
power to the plaintiff fo terminate at will*® or with notice® will
not be specifically enforced. The result is an unreasonable one. The
- plaintiff sues for a decree of specific performance fo obfain the bene-
fits of ihe contract, not to bring the benefits to an end as soon as
the decrce is granied. Can it be said that such a decree is nugatory?
Second, the doctrine of mutuality does not demand that each party
benefit equally, but enly that they have equal remedies® Third, is
it fair to allow the deféndant to raise as a defense a clause that he
assented to, thereby requiring the plaintiff to sue at law for damages
which by definition are inadeguate, when it is probable that the
plaintiff has given additionat consideration for the power fo termi-
nate? Since the result cannot be supporfed by reason and operates
to deny the plaintiff the benefits for which he has contracted, the
doctrine should be sparingly applied in such cases. Only in those
rare situations where it aght ereate a hardship on the defendant’s
pari should the doctrine be apphed.® In all other cases, reason should
rule and the doctrine should not.

Where the Contract Reqguires Performance on the Paxt of the
Plaintiff That Has Traditionally Becn Bevond Equity’s
Jurisdiction

The cases within this category most vividly poriray the inequita-
ble results that follow from a strict application of the dectrine of
negative mutnality. ™  Within this category we find contracts regquir-
ing the plaintiff to perfonm construetion work or to perform- personal

5 Carver v. Bricn, 315 Tl App. 643, 43 N.E.2d 597 (1842).

58 S, Wioniston, CoxTracrs § 1442 {1524).

37 1d. ’ :

58 W, WaLsy, supre note 4, at 354; 3 WiLLisTON, supra note 5A.

89 George v. Weston, 26 Cal. App, %G 256, 79 P.23 110 {1538); Scheel v.
Harr, 27 Cal. App. 24 345, 80 P.2d 1035 (1938); Moore v. Heron, 105 Cal. App.
705, 202 P, 136 (1530}; Dabney v. Koy, 87 Cal. App. 762, 207 P. 921 {1922).

%0 Sturgis v. Galindo, 59 Cal. 28 {1881); Sheeban v. Vedder, 108 Cal. App.
4319, 252 P, 175 (1630},

81 (Y, G. Crank, supra nole 8 § 174

G2 &, WILLrsTow, supra noie b, § 1442

83 See Pacific Klee, Ry. v. Campbell-Johnston, 153 Cab 106, 94 P, 623
(1903); Moklofsky v. Moklofsky, 70 Cal. App. 24 258, 170 P24 628 (1847).
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services for an indefiniie period of fime. Since Civil Code section 3386
requires that the plainiiff be “compellable specifically to perform, .
everything” and since performance of thiz nature has iraditionally
been eomsidered by equity to be beyond its power to compel, it
necessarily follows that the court will deny specific performance to
the plaintif[ in these cases.® The problem, as will be seen, is nol
the inability of the eourt to guarantee that the plaintiff will per-
form, but the inability to guarantiee such performance by a decree of
specific performance. In most cases the result is a harsh one.

Pacific Fleetric Roilway Co. v. Cempbell-Tohnston® is a classic
example of the injustice that resulis from such a striet application of
the docirine. In that case the defendant agreed io convey to the
plaintiff a right of way over land thalt separated Los Angeles and
Pasadena. In return, the plaintiff promized to construct, maintain,
and operate a railroad between Los Angeles and Pasadena. After
the plaintiff had performed the major part of its obligation by con-
structing and operating its line from said cities to the boundaries on
either side of the land in gquesiion, the defendant refused to permit
any construclion over the lands, In denying a decree of specific
performance, the court said, “neither the refusal of the defendanis fo
pernit construetion over their lands, nor the willingness of the plain-
tiff to do so have any bearing in the application of the equitable
principle thai where there is no mutuality of remedy there can be
no dectee for specific performance.”®® The court then went on to dis-
cuss the application of Civil Code section 3386, holding that the test
is “if it appears {hai the righi to this remedy is not reciprocal, it is
not available o either party . .. "7 This is the spirit and literal
meaning of Civil Code section 3336 and consequently it is not un-
natural that the court reached such an unjust decision.

The decislon was unjust, not c¢nly because the result was harsh,
but alse hccause it is not supported by reason., What harm might
come io the defendant by specifically enforveing the contract against -
him? The plaintif has demonstrated his willingness fo perform by
bringing suit and also by completing & major part of the continnous
line and operating it up t6 the boundaries of the defendant’s land.
Certainly the plaintiff hes a strong ecopomic interest in carvying out
the contract, due to his cxtensive investment of funds and labor
and to the fact that it would have heen wasteful to reroute the rail-
way.. With sueh an economic interest, his default appears extiremely
unlikely.”™ Therefore, the defendant was assured of recelving the per-
formance for which he hid contracted. Even if the court still doubted
that the plaintifi’s performance would be fortheoming, it could have
jssued a conditionz]l decree providing that the deed would be de-
livered upon the compietion of the line across the defendant’s land.

Unfortunately, such desisions ave not vare under California Civil
Code section 3386, - other cases the courts, relying upon this code
section, have denicd specific performomice where the plaintiif per-

o Id.
a5 183 Cal. 10¢, 84 P, 623 (1908).

66 Jd. at 116, 94 P, at 827,

87 Fdoat 112, 84 P. at £24.

o6 Sce Austin, svpra note 53, at £425
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formed extensive construction work and all that remained to be done
was the making of a doorway® or the construction of a stairway,’®
neither reguiring very much {ime nor effort. These cases did not
come within the substintial performence exceptien.” Sinee the
plainliff has demomstrated his good faith by partly performing, it is
highly improbable thal he will breaeh the coniract once the jurisdic-
tion of the court ic lifted.™ Even if the plaintiff did refuse to per-
form, the defendant’s remedy at law would Lo adequate, for he could
‘have the stairway or doorway completed by another and sue the
plaintiff for the appropriaie damages. However, the plain meaning
of Civil Code section 3386 demands that specific performance be de-
nied, since the plaintiff’s performance may not be assured by a decree
of specific performance. With this elear and unambiguots rule of
law glaring at the courts, it is not difficult to understand how they
are forced to render such inequitable decisions. The courts have been
so influenced by the literal meaning of Civil Code section 3386 that
they have even refused to grant a conditional decree,™ which appears
to be a practicable method to guarantee the plaintiff’s performance.
Yet these results may be expected, so long as California has a statute
demanding such decisions. |

Where the plaintiff is not required to build, bui to perform per-
sonal serviees for an indefinite time, the courts have consistently
denied specific performance.”™ An example is a contract requiring
the plaintiff to care for an aged defendant until the defendant’s
death, in return for the defendant’s promise to devise his property to
the plainliff.™ Another example is contracts requiring the plaintiff
to organize and promotz a corporation for the development of natural
resources and to receive land or stocks in return® A possible
answer in these situations would be to require the defendant o place
the deed in escrow with instructions that it not be delivered until
the plainiiff has performed. However, the couris have not adopted
this approach, but instead they have denied equitable relief, thereby
forcing the plaintiff to aceept an inadequate remedy at law.” Such
a result is reguired under the clear meaning of Civil Code section
3386, there being no authority in the statute for the court to guarantee
the plaintiif’s performance in any manner other than by a decree of
specific perforinanee. This strait-jacket statute obviously deters the

€2 Johneon v, Wuonmer, 40 Cal &pp. 484, 181 P, 103 (1919).

7¢ Moklofsky v, Moldofsky, V% Cal App. 24 255, 179 P.2d 628 (18047).

¥ Diseussed in the text following Isotnnie 21 supra, It is possible that
some of the reasoning that supported the substontial performance exception
is equally applicable to the facival situations discuszed above.

T Austin, supra note 58, at 636

73 Moklofsky v, Moklofsky, 79 Cal. App. 22 255, 173 P.2d 623 (1347),

72 Roy v. Pos, 183 Cal. 354, 181 P. 542 (1826); Los Angeles & Bakersfield
Oil & Dev. Co. v, Oeridental Qi Co., 144 Cal. 528, 55 P, 25 (1004); O'Brien v.
Peary, 130 Cal. 626, 62 ©. 027 (1900},

76 Roy v. Pos, 183 Cal. 358, 181 P. 532 {1920); O'Brien v. Poryy, 130 Cal,
525, B2 P. 927 {1900); Worepkine v. Hope, 114 Call App. 2d 257, 560 P.2d 174
{1952); Van Care v. Bodner, %7 Cal, App. 2d 842, 176 P.2d 784 (19470,

¢ Los Angeles & Bakersficld Ofl & Dov. Co. v, Occidental O Co, 144
Cal. 528, T8 P. 25 (H04); Daulenbers v, Wesiland, 227 Cal. App. 24 566, 25
Cal. Rptr. 797 (1964); Eupp v, Lawler, 106 Cal, App. 121, 280 B, 201 (1930).

TT Casgs eited notes 73 & Y5 supre,
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courts from protecting the defendant in any other manner, such as
by & conditional decres or the posting of a secarity bond.

Conclusion

In all of the above situations, the exceptions to Civil Cade section
3386 lhave been justified, beczuse the defendant is assured of the
plaintifi’s performance; thereivre, no injuslice is done to the de-
fendant by specifically enforeing the contract against himm. Bot as
- was discussed, the courts, by enforeing Civil Code section 3386 1o the
letter, bave in nwmerous other cases f{ailed to realize that no in-
justice would come to the defendant by specifically enforcing the
coniract against him, since he was or could be substantially assured
that the plaitifl would perform. Logic demands that whenever
the plaintiff’s performance is assurced, specific performance should
be granted whether the case comes within one of the exceptions to
the docirine of mutuality or not.

It is submitted that more oguitable resulis can be achieved only
by the repeal of Civil Code section 3386. Butf the more repeal of this
statute will not assure the judicial death of Fry's doctrine, sinece the
doctrine is so well established in California. Therefore, in its place
should be substituted a law that embodies the advantages of the
old law and none of the unjust consequences that have been deseribed
in this note. The following would accornplish this residt:

Specific performance may properly be refused if a significant

part of the agreed exchange for the performance to be com-

pelled is as yet unperformed and ils concurrent or future
performance is not well secured or can not be secured to the
satisfaction of the courl?®

If such a provision were in the California Civil Code, specific
performance could be granted, although the plaintiff had not com-
pleted ihe railway, stairway, or doorway. ‘This result would be
reached because the factual situation clearly indicates that the plain-
tiff has such an economic interest in the completion of the work
that it would be prodigel for him not to complete his performance.,
In other situations, the past conduct of the plaintiff would provide
the necessary assurance. If this were not sufficient, the court could
require the plaintiff to post a securily bond or could issue a condi-
tional decrea, Perhaps the only cvomplaint with such a staluie is
that it could not act retroactively io ecure the harsh results that
have followed from the application of Civil Code section 3386,

James D. Cox®

"¢ This reccrnmendation was derived frem the RESTATEMENT oF CONTRACTS
§ 373 (1932), with modifications being made to accomplish the desived resulis
discussed in the text. The California Supreme Couyt indicated 4his iz the ap-
propriate guideline when Justice Gihson suid: “[TJhe only important consid-
eration is whether a court of cyuity which is asked to specifically enforee a
contruct against the defendant is able to nssure that he will recejve the agreed
performance from the plaintiff,” Ellis v. Milhelis, 65 Cal. 2d 208, 215, 52 Cal
Rptr. 415, 420, 384 P.2d 7, 12 (1963). However, this was dictum, since the case
fell within one of the exceptions e the docirine of negative mutuality.

* Member, Second Year Class,




